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Key Areas of Strength Key Areas of Weakness
 • 2020 Copyright Office report on Section 

512 recognizes need for copyright reform

 • USPTO released new guidance in 2019 
covering Section 101 patentability 
and Section 112 claims relating to 
computer inventions—seeks to address 
uncertainty in patenting system

 • Sector-specific rights and protections in 
place across all categories of the Index

 • Reform efforts to patent opposition 
proceedings by USPTO continued in 
2021—agency should be commended for 
its efforts to provide a greater balance and 
address concerns over unpredictability 
and uncertainty within the Patent Trial 
and Appeals Board (PTAB) process

 • Proposals for compulsory licensing as a 
pharmaceutical cost-containment policy

 • Continued uncertainty over 
patentability for high-tech sectors

 • Lack of a targeted legal basis for 
addressing online piracy along the 
lines of other global leaders

http://www.uschamber.com/ipindex
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Indicator Score
Category 1: Patents, Related Rights and Limitations 8.50

1. Patent term of protection 1.00

2. Patentability requirements 0.75

3. Patentability of computer-implemented 
inventions (CIIs) 1.00

4. Plant variety protection, term of protection 1.00

5. Pharmaceutical-related patent enforcement and 
resolution mechanism 1.00

6. Legislative criteria and use of compulsory 
licensing of patented products and technologies 1.00

7. Patent term restoration for pharmaceutical products 1.00

8. Membership of a Patent Prosecution Highway 
(PPH) 1.00

9. Patent opposition 0.75

Category 2: Copyrights, Related Rights,  
and Limitations 6.75

10. Copyright (and related rights) term of protection 1.00

11. Legal measures which provide necessary 
exclusive rights that prevent infringement of 
copyrights and related rights (including Web 
hosting, streaming, and linking)

1.00

12. Expeditious injunctive-style relief and disabling of 
infringing content online 0.75

13. Availability of frameworks that promote 
cooperative action against online piracy 1.00

14. Scope of limitations and exceptions to copyrights 
and related rights 1.00

15. Technological protection measures (TPM) and 
digital rights management (DRM) legislation 1.00

16. Clear implementation of policies and guidelines 
requiring that any proprietary software used on 
government ICT systems should be licensed 
software

1.00

Category 3: Trademarks, Related Rights,  
and Limitations 4.00

17. Trademarks term of protection (renewal periods) 1.00

18. Protection of well-known marks 1.00

19. Legal measures available that provide necessary 
exclusive rights to redress unauthorized uses of 
trademarks

1.00

20. Availability of frameworks that promote action 
against online sale of counterfeit goods 1.00

Category 4: Design Rights, Related Rights,  
and Limitations 1.60

21. Industrial design term of protection 0.60

22. Legal measures available that provide necessary 
exclusive rights to redress unauthorized use of 
industrial design rights

1.00

Category 5: Trade Secrets and the Protection  
of Confidential Information 2.75

23. Protection of trade secrets (civil remedies) 1.00

24. Protection of trade secrets (criminal sanctions) 1.00

25. Regulatory data protection term 0.75

Indicator Score
Category 6: Commercialization of IP Assets and 
Market Access 5.67

26. Barriers to market access 1.00

27. Barriers to technology transfer 1.00

28. Registration and disclosure requirements of 
licensing deals 1.00

29. Direct government intervention in setting 
licensing terms 1.00

30. IP as an economic asset 1.00

31. Tax incenstives for the creation of IP assets 0.67

Category 7: Enforcement 6.72

32. Physical counterfeiting rates 0.87

33. Software piracy rates 0.85

34. Civil and precedural remedies 1.00

35. Pre-established damages and/or mechanisms for 
determining the amount of damages generated 
by infringement

1.00

36. Criminal standards including minimum 
imprisonment and minimum fines 1.00

37. Effective border measures 1.00

38. Transparency and public reporting by customs 
authorities of trade-related IP infringement 1.00

Category 8: Systemic Efficiency 4.75

39. Coordination of IP rights enforcement 1.00

40. Consultation with stakeholders during IP policy 
formation 1.00

41. Educational campaigns and awareness raising 1.00

42. Targeted incentives for the creation and use of IP 
assets for SMEs 0.75

43. IP-intensive industries, national economic impact 
analysis 1.00

Category 9: Membership and Ratification of 
International Treaties 7.00

44. WIPO Internet Treaties 1.00

45. Singapore Treaty on the Law of Trademarks 
and Protocol Relating to the Madrid Agreement 
Concerning the International Registration of Marks

1.00

46. Patent Law Treaty and Patent Cooperation Treaty 1.00

47. Membership of the International Convention for the 
Protection of New Varieties of Plants, Act of 1991 1.00

48. Membership of the Convention on Cybercrime, 
2001 1.00

49. The Hague Agreement Concerning the 
International Registration of Industrial Designs 1.00

50. At least one post-TRIPS FTA with substantive IP 
provisions and chapters in line with international 
best practices

1.00

Total Score:  
47.74
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Spotlight on the National IP Environment

Past Editions versus Current Scores

The United States’ overall score has 
increased from 95.31% (scoring 47.66 out of 
50) in the ninth edition to 95.48% (scoring 
47.74 out of 50) in the tenth edition. This 
reflects a score increase on indicator 32.

Patents, Related Rights, and Limitations

2. Patentability requirements: As noted over the 
course of the Index, since the Supreme Court 
decisions in the Bilski, Myriad, Mayo, and Alice 
cases, there has been a high and sustained level 
of uncertainty as to what constitutes patentable 
subject matter in the U.S. Since 2014, the USPTO 
has issued and updated patent examination 
guidelines almost on an annual basis. Lower and 
circuit court decisions in patent infringement 
proceedings have not always been consistent. The 
net result is that rightsholders are left without a 
clear sense of how decisions on patent eligibility will 
be made or, when granted patents are subsequently 
challenged or reviewed either through the courts 
or through the inter partes proceedings within 
the USPTO, which patent claims will be upheld. 

Under the leadership of former Director Iancu, the 
USPTO recognized this dilemma and sought to re-
formulate its position and the approach to be taken 
by its examiners. In 2019, the office released new 
guidance covering Section 101 (patentability) and 
Section 112 (claims relating to computer inventions), 
the “2019 Revised Patent Subject Matter Eligibility 
Guidance” and “Examining Computer-Implemented 
Functional Claim Limitations for Compliance 
With 35 U.S.C. 112,” respectively. With respect to 
Section 101 (patentability), the guidance provided 
more of a principle-based analysis of how 
patentability would be judged, and it described 
the stepwise approach examiners should follow 
to understand and apply the Supreme Court’s 

Alice/Mayo test. As the guidance rightly pointed 
out, the key challenge for USPTO examiners 
and courts has been to “consistently distinguish 
between patent-eligible subject matter and 
subject matter falling within a judicial exception.” 
The guidance recognized this and sought, 
to the extent that is possible without further 
statutory changes, to clear this up with a revised 
procedure and process for examiners to follow.

In 2020 the USPTO’s Office of the Chief Economist 
published Adjusting to Alice USPTO Patent 
Examination Outcomes after Alice Corp. v. CLS 
Bank International. This report examined the 
effect of the 2019 guidance on rates of first office 
rejections for Alice-related technologies, that is, 
technologies and applications that the USPTO 
and the United States Patent Classifications 
have defined as containing “abstract ideas.” The 
report found that, overall, since the introduction 
of the guidance, there has been a measurable 
and statistically significant decrease in the 
number of first office rejections for Alice-related 
technologies. Specifically, the likelihood of 
receiving a first office rejection decreased by 
25% in the 12 months following the introduction 
of the guidance. As the USPTO rightly noted at 
the time of publication, this is positive news. 

Unfortunately, as noted repeatedly by the Index, 
uncertainty over what constitutes patentable 
subject matter has crept into all facets of the 
American patent system, from initial application 
and examination to standards of review, to invalidity 
proceedings whether administratively through 
the PTAB or through the judiciary. This remains 
unchanged in 2021. For example, with respect to 
the influence and use of the USPTO’s guidance, 
the U.S. Court of Appeals for the Federal Circuit 
has expressly, and repeatedly, stated that the 
guidance does not carry the force of statutory 
law or relevant case law and is therefore not a 

http://www.uschamber.com/ipindex
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controlling factor in any patentability analysis 
carried out by the court. The Index will continue 
to monitor these developments in 2022.

9. Patent opposition: In an effort to provide 
a more cost-effective, efficient alternative to 
judicial proceedings, the 2011 America Invents 
Act (AIA) introduced new post-grant opposition 
and patent nullity proceedings. As has been 
noted in previous editions of the Index, despite 
the intentions of these new AIA mechanisms, the 
result has been a sustained level of uncertainty 
and unpredictability for many patent owners. This 
has been especially the case with the inter partes 
review (IPR), which occurs before the specialized 
Patent Trial and Appeals Board (PTAB) within the 
USPTO. As noted over the last four editions of the 
Index, the U.S. government (chiefly through the 
USPTO) has recognized the unintended effects 
of the PTAB system and publicly pledged to work 
with all stakeholders to address and remedy them. 
As a result, many important changes have since 
been introduced. Examples of these reforms 
include (1) changing the patent claim construction 
standard used, moving away from the broadest 
reasonable interpretation (BRI) standard to the 
so-called Phillips standard, the latter which is the 
claim construction standard used in the judiciary 
since the mid-2000s; (2) creating a new Trial 
Practice Guide; and (3) issuing Standard Operating 
Procedure (SOP) changes. Using the Phillips 
standard has aligned IPR proceedings with the 
same claim construction standards that are used 
in patent infringement proceedings at U.S. district 
courts. Similarly, the revised Trial Practice Guide 
provides greater clarity on the grounds on which a 
review may be initiated. And the changes to both 
SOP 1 and SOP 2 have sought to streamline how 
judges are assigned, how the panels are composed, 
and how precedent-setting opinions are set. 
Specifically, SOP 2 sets up a Precedential Opinion 
Panel (POP), headed by the USPTO Director. 
Since its introduction, the POP has been active in 
shaping how the IPRs operate; several of the panel’s 

decisions have been of high procedural importance, 
addressing issues relating to the USPTO Director’s 
decisions to institute IPR proceedings (see, 
for example, Valve Corp. v. Electronic Scripting 
Products, Inc.) and procedural rules including 
the declaration of interested parties (Proppant 
Express Investments, LLC v. Oren Techs., LLC).

The U.S. Supreme Court has also been active in 
shaping the manner in which PTAB proceedings 
take place; several important decisions have 
been rendered, including in SAS Institute Inc. v. 
Iancu, Thryv, Inc. v. Click-to-Call Technologies, 
LP, et al, and, in 2021, in the case Arthrex, Inc. v. 
Smith & Nephew, Inc. Although the judgment in 
the latter case provides more direction as to the 
technical categorization of judges serving on 
the PTAB, overall, rightsholders continue to face 
great uncertainty over how patent disputes will 
be adjudicated and how decisions will be made 
and upheld within different fora. The Index will 
continue to monitor these developments in 2022. 

Commercialization of IP Assets 
and Market Access

27. Barriers to technology transfer: The U.S. is 
a global leader in technology creation, transfer, 
and commercialization activities. The Patent and 
Trademark Law Amendments Act of 1984 and 
1986—commonly referred to as the Bayh-Dole 
Act—and the Stevenson-Wydler Technology 
Innovation Act (later amended by the Federal 
Technology Transfer Act of 1986 and the 
Technology Transfer Commercialization Act in 
2003) have all been instrumental in incentivizing 
technology transfer in the U.S. These laws gave 
institutions that received federal support (such 
as American universities, small businesses, 
and non-profits) control and the rights to any 
resulting intellectual property of their inventions 
or research. Studies have found a significant 
correlation between increased patenting activities 
at American universities following the legislation. 
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For example, a 2004 study found that university 
share of total patenting in the U.S. increased from 
0.69% of total patents at the time of legislation to 
just under 5% in 1996. Moreover, in a range of 117 
industries, the increase was from 87% in 1969 to 
1,648% in 1996. Similarly, using 18 years of data 
from the Association of University Technology 
Managers (AUTM) annual university technology 
licensing survey, a 2015 study estimating the 
economic contribution of licensing activity by 
American academic institutions, found that the 
contribution of academic licensing to gross 
industrial output in the U.S. ranged from USD 
282 billion to USD 1,180 billion (measured in 2009 
USD). Contributions to national GDP were equally 
significant, estimated at between USD 130 billion 
and USD 518 billion (measured in 2009 USD). In 
addition, the study found that this licensing activity 
was also a major contributor to the American 
jobs market, responsible for between 1.1 million 
and 3.8 million person years of employment. 

More recent figures from the AUTM survey show 
how licensing revenue and technology transfer 
is continuing to grow in the U.S. and presents an 
important income stream for higher education 
institutions. Results from pre-COVID-19 surveys 
show that executed licenses grew by 4.5% year 
on year, almost 1,000 new commercial products 
were created (representing an increase of over 
34% from the previous year), and over 6,000 
new patents were issued. IP-intensive industries 
including software and ICT as well as the life 
sciences and biotechnology have thrived as a result. 
An instructive example is the biopharmaceutical 
industry, which has developed extensive R&D 
partnerships and cooperation with universities, 
higher education, and research institutes since the 
1980s. From the perspective of universities and 
technology development, the life sciences play a 
critical role for universities’ commercial activities 
and account for most of the licensing income 
at American universities. For instance, figures 
calculated by Nature magazine for a sample of the 

major research institutions in the U.S. showed how, 
out of the USD 860 million of licensing income 
received in 2014, USD 734 million came from the life 
sciences. Also, two-thirds of total licenses executed, 
and startups created, were related to life sciences.

Other more recent initiatives to promote tech 
transfer include the National Science Foundation’s 
Innovation Corps (I-Corps) program, specifically 
mentioned in the revised the Strategy for American 
Innovation. The program, which includes a 
dedicated biomedical pilot program, provides 
entrepreneurship training for federally funded 
scientists and engineers. In January 2021, the 
Department of Commerce and the National 
Institute of Standards and Technology requested 
comments for potential changes to the way 
technologies developed or supported with federally 
funded are transferred and licensed. Part of the 
discussion around the proposed rule changes 
related to the issue of so-called “march-in-rights.” 
Such rights grant the federal government a 
mechanism to access a given technology under 
very specific circumstances. These march-in-rights 
are not meant to be used as a lever to reduce the 
cost of commercialization of a given technology or 
abrogate an existing licensing agreement on the 
basis of cost—an idea that has been suggested by 
some. It is vital to all high-tech sectors, industries, 
and their publicly funded partners that have 
close partnerships and R&D, that the concept 
of march-in-rights are not misconstrued or 
presented as a basis for introducing price controls 
with regard to, for example, biopharmaceutical 
products and technologies. The final accepted 
rule changes emphasize this and make clear 
that march-in-rights are not meant to do 
this and were never intended to do so.
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