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Key Areas of WeaknessKey Areas of Strength
 • 2020 amendments to the law on design rights 

extend the term of protection to 25 years

 • Growing body of case law on 
protection of trade secrets

 • Amendments to Customs Code 
strengthens enforcement capacity

 • Efforts to align IP legislation to EU 
standards and implement the Deep and 
Comprehensive Free Trade Area (DCFTA)

 • New first instance Court for IP matters 
(the “High Court”) set up in 2017—
should help improve consistency 
and expertise within judiciary

 • Contracting party to all international 
IP treaties included in the Index

 • 2020 amendments to the Law on Protection 
of Rights to Inventions and Utility Models 
weaken national IP environment—
especially in relation to life sciences

 • 2020 amendments restrict patentability 
of biopharmaceutical inventions and 
introduce export exemption for products 
under patent term restoration (modelled 
on EU’s Regulation 2019/933)

 • Major gaps across all categories of 
the Index—both a lack of relevant 
IP laws and weak enforcement

 • 80% software piracy rate in latest BSA 
estimates—continued lack of effective 
effort to reduce the use of unlicensed 
software by the public sector

 • High rates of physical counterfeiting—key 
transit point for counterfeiting entering the EU

 • Gaps in customs activities, notably 
lack of effective procedures for 
destruction of counterfeits

http://www.uschamber.com/ipindex
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Indicator Score
Category 1: Patents, Related Rights and Limitations 3.25

1. Patent term of protection 1.00

2. Patentability requirements 0.00

3. Patentability of computer-implemented 
inventions (CIIs) 0.00

4. Plant variety protection, term of protection 1.00

5. Pharmaceutical-related patent enforcement and 
resolution mechanism 0.25

6. Legislative criteria and use of compulsory 
licensing of patented products and technologies 0.00

7. Patent term restoration for pharmaceutical products 0.75

8. Membership of a Patent Prosecution Highway 
(PPH) 0.00

9. Patent opposition 0.25

Category 2: Copyrights, Related Rights,  
and Limitations 1.83

10. Copyright (and related rights) term of protection 0.58

11. Legal measures which provide necessary 
exclusive rights that prevent infringement of 
copyrights and related rights (including Web 
hosting, streaming, and linking)

0.25

12. Expeditious injunctive-style relief and disabling of 
infringing content online 0.00

13. Availability of frameworks that promote 
cooperative action against online piracy 0.25

14. Scope of limitations and exceptions to copyrights 
and related rights 0.50

15. Technological protection measures (TPM) and 
digital rights management (DRM) legislation 0.25

16. Clear implementation of policies and guidelines 
requiring that any proprietary software used on 
government ICT systems should be licensed 
software

0.00

Category 3: Trademarks, Related Rights,  
and Limitations 1.75

17. Trademarks term of protection (renewal periods) 1.00

18. Protection of well-known marks 0.50

19. Legal measures available that provide necessary 
exclusive rights to redress unauthorized uses of 
trademarks

0.25

20. Availability of frameworks that promote action 
against online sale of counterfeit goods 0.00

Category 4: Design Rights, Related Rights,  
and Limitations 1.25

21. Industrial design term of protection 1.00

22. Legal measures available that provide necessary 
exclusive rights to redress unauthorized use of 
industrial design rights

0.25

Category 5: Trade Secrets and the Protection  
of Confidential Information 0.75

23. Protection of trade secrets (civil remedies) 0.25

24. Protection of trade secrets (criminal sanctions) 0.00

25. Regulatory data protection term 0.50

Indicator Score
Category 6: Commercialization of IP Assets and 
Market Access 1.75

26. Barriers to market access 0.25

27. Barriers to technology transfer 0.25

28. Registration and disclosure requirements of 
licensing deals 0.50

29. Direct government intervention in setting 
licensing terms 0.25

30. IP as an economic asset 0.50

31. Tax incenstives for the creation of IP assets 0.00

Category 7: Enforcement 1.29

32. Physical counterfeiting rates 0.34

33. Software piracy rates 0.20

34. Civil and precedural remedies 0.25

35. Pre-established damages and/or mechanisms for 
determining the amount of damages generated 
by infringement

0.00

36. Criminal standards including minimum 
imprisonment and minimum fines 0.25

37. Effective border measures 0.25

38. Transparency and public reporting by customs 
authorities of trade-related IP infringement 0.00

Category 8: Systemic Efficiency 1.00

39. Coordination of IP rights enforcement 0.25

40. Consultation with stakeholders during IP policy 
formation 0.25

41. Educational campaigns and awareness raising 0.25

42. Targeted incentives for the creation and use of IP 
assets for SMEs 0.00

43. IP-intensive industries, national economic impact 
analysis 0.25

Category 9: Membership and Ratification of 
International Treaties 7.00

44. WIPO Internet Treaties 1.00

45. Singapore Treaty on the Law of Trademarks 
and Protocol Relating to the Madrid Agreement 
Concerning the International Registration of Marks

1.00

46. Patent Law Treaty and Patent Cooperation Treaty 1.00

47. Membership of the International Convention for the 
Protection of New Varieties of Plants, Act of 1991 1.00

48. Membership of the Convention on Cybercrime, 
2001 1.00

49. The Hague Agreement Concerning the 
International Registration of Industrial Designs 1.00

50. At least one post-TRIPS FTA with substantive IP 
provisions and chapters in line with international 
best practices

1.00

Total Score:  
19.87
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Spotlight on the National IP Environment

Past Editions versus Current Scores

Ukraine’s overall score has increased from 
39.54% (19.77 out of 50) in the ninth edition to 
39.74% (19.87 out of 50) in the tenth edition. 
This reflects a score increase on indicator 32.

Patents, Related Rights, and Limitations

2. Patentability requirements; and 3. Patentability 
of computer-implemented inventions (CIIs): As 
noted over the course of the Index, the protection of 
patents in the Ukraine has long been problematic. 
Patentability standards have stood firmly outside 
international best practices, with restrictions in 
place on many innovation-based and high-tech 
industries. This situation did not improve in 2020 
with the signing into law of new amendments to 
the Law on Protection of Rights to Inventions and 
Utility Models. While these legislative changes 
were meant to better align Ukraine’s national 
IP environment with that of the EU as part of 
the 2017 Ukraine–European Union Association 
Agreement, they have had the opposite effect.

To begin with, these changes substantially 
weakened the eligibility for biopharmaceutical 
patentable subject matter. Second use claims 
and follow-on products are now defined, under 
an expanded Article 7, as ineligible patent matter. 
This is firmly outside international standards 
and practice. Similarly, with respect to CIIs, the 
Law on Protection of Rights to Inventions and 
Utility Models has historically excluded computer 
programs from patentable subject matter. While 
there have been examples of patents granted 
for CIIs, these are a small minority of the total 
number of patents filed and granted. For example, 
looking at patent statistics housed by WIPO in 
the IP Statistics Data Center for Ukraine, the data 
shows only a small number of patent applications 
(patent publications by technology) were under 
the categories “Computer technology” and 

“IT methods for management.” Between 1980 
and 2018, a total of 740 such applications were 
published. This compares to a total number of 
58,845 applications during this time, or 1.26% 
of the total number of applications published. 

As noted last year, the amendments did not 
address the existing deficiencies with respect to 
CIIs, and there have been no changes in 2021. This 
is surprising given the launch of the “Diia City” 
economic free zone and passing of the supporting 
legal framework “On Stimulating the Development 
of the Digital Economy in Ukraine” in late 2021. 
The initiative seeks to position the Ukraine at the 
forefront of the ICT industry and digital innovation. 
While a range of tax and economic reforms have 
been introduced as part of this legal framework—all 
seeking to incentivize the growth and development 
of the sector—no changes were introduced to 
patentability standards. Ukraine is one of a growing 
number of economies seeking to develop their high-
tech and capacity for innovation-driven economic 
growth. Since being elected in 2019, President 
Zelensky has repeatedly emphasized the need to 
promote innovation and the digital transformation 
of the Ukrainian economy and public sector. In 
this light, strengthening Ukraine’s national IP 
environment and improving the ability of innovators 
and inventors to protect their innovations should be 
at the forefront of the government’s policy platform. 

The economic data and analysis in the Index, its 
accompanying sister publication the Statistical 
Annex, and the experiences of other economies 
strongly suggest that IP rights and incentives are 
the fundamental building blocks for innovation 
and developing high-tech industries. For all 
economies—emerging and developed alike—
what drives innovation, technological advances, 
and ultimately economic development and 
growth is the creation of new forms of intangible 
assets and IP. Unfortunately, the changes 
introduced in the Ukraine’s patent laws over 

http://www.uschamber.com/ipindex
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the last few years are unlikely to help it achieve 
its economic objectives and will, instead, make 
creating, protecting, and commercializing IP 
assets in high-tech industries more difficult.

7. Patent term restoration for pharmaceutical 
products: Term restoration of up to five years 
for delays caused by market authorization and 
regulatory approval for biopharmaceuticals has 
historically been made available to rightsholders 
under the Law on Protection of Rights to Inventions 
and Utility Models. Amendments to the law, 
which were passed in July 2020, do not remove 
the possibility for rightsholders to apply for and 
receive a period of term restoration, but they 
have introduced both new procedural barriers to 
obtaining the additional protection and an export 
and stockpiling exemption. The latter exemption 
appears to be modelled on a similar carve-out 
introduced by the European Commission through 
Regulation 2019/933, which has been operational 
in the EU since 2019. In the Ukrainian case, the 
exemption allows for the manufacture and export 
of a product for which a term of restoration has 
been granted. Manufacturing for the purposes 
of stockpiling is also allowed beginning within a 
period of six months of any granted patent term 
restoration expiring. Beginning in last year’s Index, 
the methodology used to calculate the score 
on this indicator has changed. This indicator 
now consists of two distinct variables: first, the 
existence of a term of patent restoration for 
pharmaceutical products due to the prolonged 
research, development, and regulatory approval 
periods for such products; and second, the 
existence of any exemptions, waivers, or similar 
carve-outs on the full and effective use of such 
a term of restoration, including for industrial 
policy purposes. Of the available score for this 
indicator, 0.75 is allocated to the existing term of 
protection, compared to the current baseline rate 
of five years’ term restoration used in the U.S., 
EU, and Japan. The remaining 0.25 is allocated 
on the basis of a given economy providing any 

exemptions, waivers, or similar carve-outs on the 
full and effective use of such a term of restoration, 
including for industrial policy purposes. Given the 
introduction of this export and manufacturing 
exemption in the Ukraine, the score on this 
indicator was reduced from 1 to 0.75 in last year’s 
Index. This issue remained unaddressed in 2021.

Copyrights, Related Rights, and Limitations

16. Clear implementation of policies and 
guidelines requiring any proprietary software 
used on government ICT systems to be licensed 
software: As noted since Ukraine was first included 
in the Index in 2014, the use of unlicensed software 
by the Ukrainian government and public sector 
entities is a long-standing challenge. Rightsholders 
and the U.S. government have for many years 
pointed to the need for fundamental reform and 
the effective application and implementation of 
existing requirements that any software used by 
government agencies should be properly and fully 
licensed. A Cabinet regulation from 2003 banned 
the use of unlicensed software by government 
agencies and established procedures for legal 
access to software. Recent reports suggest that 
centralized public procurement could be used by 
the Ukrainian government to ensure the use of 
licensed software. Still, as the USTR reiterated 
in 2021, there continues to be “use of unlicensed 
software by Ukrainian government agencies.” As 
part of the Tenth Meeting of The United States-
Ukraine Trade and Investment Council in November 
2021, the USTR announced the establishment 
of an “Intellectual Property (IP) Work Plan” with 
the government of Ukraine. The issue of use 
of unlicensed software was cited as an area of 
needed improvement in the USTR press release 
accompanying this announcement. The Index will 
continue to monitor these developments in 2022.


