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Key Areas of Strength Key Areas of Weakness
 • 2021 Anti-Counterfeit Amendment Regulations 

allow rightsholders to register their rights 
with the Anti-Counterfeit Authority

 • 2020 Anti-Counterfeit Act amendments 
strengthened enforcement powers

 • 2019 copyright amendments strengthened 
protection of copyright in Kenya

 • Basic IP framework in place, including 
several sector-specific rights

 • Dedicated IP bodies and enforcement agencies

 • Recent efforts to improve knowledge 
and frameworks for proper use and 
commercialization of IP assets

 • Data Protection (General) Regulations 
2021 do not provide clarity on potential 
data localization requirements under 
the 2019 Data Protection Act

 • Draft IP Bill would combine IP authorities 
under one office; it is unclear whether each 
section would have enough resources and staff

 • Barriers in place for licensing 
and technology transfer

 • No R&D or IP-specific tax incentives in place

 • No targeted incentives for the creation 
and use of IP assets for SMEs

 • Weak and backlogged judicial system with 
notable deficiencies in criminal enforcement

 • Important gaps in copyright protection and 
enforcement, particularly in the digital space

 • Legislative and resource barriers 
to border enforcement

http://www.uschamber.com/ipindex
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Indicator Score
Category 1: Patents, Related Rights and Limitations 4.50

1. Patent term of protection 1.00

2. Patentability requirements 0.50

3. Patentability of computer-implemented 
inventions (CIIs) 0.25

4. Plant variety protection, term of protection 1.00

5. Pharmaceutical-related patent enforcement and 
resolution mechanism 0.00

6. Legislative criteria and use of compulsory 
licensing of patented products and technologies 1.00

7. Patent term restoration for pharmaceutical products 0.00

8. Membership of a Patent Prosecution Highway 
(PPH) 0.00

9. Patent opposition 0.75

Category 2: Copyrights, Related Rights,  
and Limitations 3.03

10. Copyright (and related rights) term of protection 0.53

11. Legal measures which provide necessary 
exclusive rights that prevent infringement of 
copyrights and related rights (including Web 
hosting, streaming, and linking)

0.50

12. Expeditious injunctive-style relief and disabling of 
infringing content online 0.25

13. Availability of frameworks that promote 
cooperative action against online piracy 0.25

14. Scope of limitations and exceptions to copyrights 
and related rights 0.50

15. Technological protection measures (TPM) and 
digital rights management (DRM) legislation 0.50

16. Clear implementation of policies and guidelines 
requiring that any proprietary software used on 
government ICT systems should be licensed 
software

0.50

Category 3: Trademarks, Related Rights,  
and Limitations 2.00

17. Trademarks term of protection (renewal periods) 1.00

18. Protection of well-known marks 0.50

19. Legal measures available that provide necessary 
exclusive rights to redress unauthorized uses of 
trademarks

0.25

20. Availability of frameworks that promote action 
against online sale of counterfeit goods 0.25

Category 4: Design Rights, Related Rights,  
and Limitations 1.10

21. Industrial design term of protection 0.60

22. Legal measures available that provide necessary 
exclusive rights to redress unauthorized use of 
industrial design rights

0.50

Category 5: Trade Secrets and the Protection  
of Confidential Information 0.50

23. Protection of trade secrets (civil remedies) 0.25

24. Protection of trade secrets (criminal sanctions) 0.25

25. Regulatory data protection term 0.00

Indicator Score
Category 6: Commercialization of IP Assets and 
Market Access 1.25

26. Barriers to market access 0.50

27. Barriers to technology transfer 0.25

28. Registration and disclosure requirements of 
licensing deals 0.00

29. Direct government intervention in setting 
licensing terms 0.00

30. IP as an economic asset 0.50

31. Tax incenstives for the creation of IP assets 0.00

Category 7: Enforcement 1.56

32. Physical counterfeiting rates 0.30

33. Software piracy rates 0.26

34. Civil and precedural remedies 0.25

35. Pre-established damages and/or mechanisms for 
determining the amount of damages generated 
by infringement

0.00

36. Criminal standards including minimum 
imprisonment and minimum fines 0.25

37. Effective border measures 0.25

38. Transparency and public reporting by customs 
authorities of trade-related IP infringement 0.25

Category 8: Systemic Efficiency 1.75

39. Coordination of IP rights enforcement 0.50

40. Consultation with stakeholders during IP policy 
formation 0.25

41. Educational campaigns and awareness raising 0.50

42. Targeted incentives for the creation and use of IP 
assets for SMEs 0.00

43. IP-intensive industries, national economic impact 
analysis 0.50

Category 9: Membership and Ratification of 
International Treaties 3.00

44. WIPO Internet Treaties 0.50

45. Singapore Treaty on the Law of Trademarks 
and Protocol Relating to the Madrid Agreement 
Concerning the International Registration of Marks

0.75

46. Patent Law Treaty and Patent Cooperation Treaty 0.75

47. Membership of the International Convention for the 
Protection of New Varieties of Plants, Act of 1991 1.00

48. Membership of the Convention on Cybercrime, 
2001 0.00

49. The Hague Agreement Concerning the 
International Registration of Industrial Designs 0.00

50. At least one post-TRIPS FTA with substantive IP 
provisions and chapters in line with international 
best practices

0.00

Total Score:  
18.69
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Spotlight on the National IP Environment

Past Editions versus Current Scores

Kenya’s overall score has increased from 37.25% 
(18.62 out of 50) in the ninth edition to 37.38% 
(18.69 out of 50) in the tenth edition. This 
reflects a score increase on indicator 32.

Area of Note

The Kenya Industrial Property Institute released 
a draft IP Bill in 2020. In terms of substantive 
changes, the primary stated purpose of the bill is 
to consolidate the administration of the current 
IP agencies into one body: an IP Office. It also 
consolidates all major IP-related legislation into 
one legislative act. The enacting of a new IP law 
provides Kenya a good opportunity to examine 
its national IP environment. As the Index has 
documented over the last five years, in several 
areas legislative changes could strengthen 
Kenya’s national IP environment and improve 
its economic competitiveness. At the time of 
research, the law was still in draft form. 

Commercialization of IP Assets 
and Market Access

26. Barriers to market access: The Kenyan 
economy is generally free, non-discriminatory, and 
open to foreign investment. There are no general 
restrictions on foreign ownership or localization 
and local content requirements. There are foreign 
ownership restrictions in the telecommunications, 
mining, and construction sectors of the economy 
that indirectly erect a localization barrier 
through a local partnership requirement, but 
more broadly, the sharing or divulging of IP and 
transfer of proprietary technology in exchange 
for market access are not part of the general 
policy environment or required by Kenyan law. 

With respect to data localization, there has 
historically not been a general data protection 

or localization policy in place. This may now be 
changing. To begin with, the 2019 Data Protection 
Act included potential restrictions on the movement 
of personal data accumulated in Kenya. Sections 
48, 49, and 50 of the act outline a host of conditions 
that must be met for data to be transferred outside 
of Kenya. Personal data may only be transferred 
out of Kenya under specific circumstances and to 
jurisdictions “with commensurate data protection 
laws.” Under Section 49, the relevant Kenyan 
regulatory authority (the “Data Commissioner”) 
has broad powers to examine and question the 
nature and necessity of any foreign data transfers. 
Likewise, Section 50 reserves broad powers 
to the Kenyan government to effectively force 
the localization of data in Kenya: “The Cabinet 
Secretary may prescribe, based on grounds of 
strategic interests of the state or protection of 
revenue, certain nature of processing that shall 
only be effected through a server or a data centre 
located in Kenya.” For rightsholders across many 
different industries and sectors, these barriers to 
digital trade raise serious questions and concerns. 

The ICT and internet revolutions have 
fundamentally changed how human beings interact 
socially and economically. In virtually all industries, 
business and economic interaction is today 
being shaped by the collection of data and digital 
technologies. These technologies are allowing 
companies across all business sectors and public 
and private research organizations to collect and 
use greater levels of data and information than 
ever before in so-called “big data.” Combined 
with increased computing capacity and the 
application of new technologies (such as artificial 
intelligence and machine learning) that allow us 
to analyze and better understand data collected, 
it is possible to make significant discoveries and 
breakthroughs in virtually any area of research 
and human socio-economic activity. Cross-border 
flows of data are ingrained in countless services 
relied on by consumers, with numerous digital, 

http://www.uschamber.com/ipindex
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automated, and virtual services relying on the 
seamless movement and storage of data in various 
locations. Unfortunately, draft regulations released 
by the Office of the Data Protection Commissioner 
in 2021 do not fully address these concerns.

On a positive note, Section 40 of the Data 
Protection (General) Regulations 2021 states that 
any restrictions and requirements in relation to 
cross-border data transfers may not “impose a 
restriction on trade.” Yet other parts of the draft 
regulations affirm the localization requirements 
contained in the primary statute. For example, 
Section 25 outlines a range of broad categories 
under which data processing must be carried out 
in Kenya. In addition to data processing activities 
in relation to “actualizing a public good,” this 
also includes processing in relation to electronic 
payments and “processing health data for any other 
purpose other than providing health care directly 
to a data subject.” Mandating the local storage 
and processing of data is likely to lead to fewer 
digital services being available in Kenya and less 
innovation in many critical sectors, including, for 
example, medical research. Public policies relating 
to national data management should recognize 
this reality and be formulated accordingly. The 
Index will monitor these developments and the 
extent to which these proposed regulations 
seek to mandate the localization of data and act 
as a barrier to international data transfers.

Enforcement

37. Effective border measures: As has been noted 
in previous editions of the Index, rightsholders 
have historically faced significant challenges in 
enforcing their rights at the border in Kenya. On the 
legislative side, there are several layers of national 
and regional law and enforcement organs that 
govern customs and anti-counterfeiting activities 
in Kenya. Specifically, Kenya has its own national 
laws, regulations, and levels of application, but 
anti-counterfeiting and customs activities are also 

governed by its regional commitments. Kenya is 
a party to the East African Community (EAC), a 
regional group consisting of six East African states. 
Since 2005, the EAC has had a Customs Union in 
place that is guided by the East African Community 
Customs Management Act. The end result has been 
a level of uncertainty and lack of clarity on how 
relevant statute and enforcement agencies interact. 

Since 2019, effective authority on all anti-
counterfeiting activities in Kenya has, for all intents 
and purposes, been transferred to the Anti-
Counterfeit Authority (ACA). The ACA has broad 
authority over anti-counterfeiting enforcement 
activity throughout Kenya, including border 
enforcement. Section 23 of the Anti-Counterfeit 
Act gives designated inspectors broad and strong 
executive powers, including powers of seizure, 
inspection, and detainment of any suspected 
goods or activity pertaining to counterfeiting. 
Section 32 of the act outlines what constitutes 
an offence. Sub-section (f) states that it is an 
offence to “import into, transit through, tranship 
within or export from Kenya, except for private 
and domestic use of the importer or exporter as 
the case may be, any counterfeit goods.” The 2019 
legislative amendments to the Anti-Counterfeit 
Act—the ACA’s governing legislation—clarifies 
the powers that inspectors will be able to exert 
within the context of border enforcement and 
importation, provides the power of ex officio 
authority, and aligns Kenya’s statute with the East 
African Community Customs Management Act. 

The 2019 amendments also allowed for the 
recording of IP rights with the ACA. In 2021, 
implementing regulations were published that 
outline the process and responsibilities that come 
with these rights. Specifically, under the Anti-
Counterfeit Amendment Regulations (2021), legal 
notices 117 and 118, relevant IP rights in relation to 
imported goods shall be recorded with the ACA. 
It is a positive development that rightsholders 
are now able to record their relevant IP rights 
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with Kenyan anti-counterfeiting authorities. It 
remains to be seen whether the enforcement of 
these rights will become more effective. As noted 
in past editions of the Index, the Anti-Counterfeit 
Act and Authority as in the past been criticized 
for a lack of effective implementation and action 
of its anti-counterfeiting mandate. The Index will 
continue to monitor these developments in 2022.
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