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Key Areas of Strength Key Areas of Weakness
 • New streamlined Form 27 in 2020

 • Continued strong efforts on copyright 
piracy through the 2019 issuing of 
“dynamic” injunction orders

 • 2019 precedent case law on online 
trademark infringement and damages

 • PPH program with the JPO is a positive step

 • Generous R&D and IP-based tax incentives

 • Global leader on targeted administrative 
incentives for the creation and 
use of IP assets for SMEs

 • Strong awareness-raising efforts on the 
negative impact of piracy and counterfeiting

 • 2021 dissolution of the Intellectual Property 
Appellate Board combined with the long-
standing issue of an under-resourced and over-
stretched judiciary raises serious concerns 
about rightsholders’ ability to enforce their IP 
rights in India and resolve IP-related disputes

 • Barriers to licensing and technology transfer, 
including strict registration requirements

 • Limited framework for the protection 
of biopharmaceutical IP rights

 • Patentability requirements are 
outside international standards

 • No RDP or patent term restoration for 
biopharmaceuticals are available

 • Lengthy pre-grant opposition proceedings

 • Previously used compulsory licensing for 
commercial and non-emergency situations

 • Limited participation in international treaties

http://www.uschamber.com/ipindex
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Indicator Score
Category 1: Patents, Related Rights and Limitations 2.99

1. Patent term of protection 1.00

2. Patentability requirements 0.00

3. Patentability of computer-implemented 
inventions (CIIs) 0.75

4. Plant variety protection, term of protection 0.74

5. Pharmaceutical-related patent enforcement and 
resolution mechanism 0.00

6. Legislative criteria and use of compulsory 
licensing of patented products and technologies 0.00

7. Patent term restoration for pharmaceutical products 0.00

8. Membership of a Patent Prosecution Highway 
(PPH) 0.50

9. Patent opposition 0.00

Category 2: Copyrights, Related Rights,  
and Limitations 2.72

10. Copyright (and related rights) term of protection 0.47

11. Legal measures which provide necessary 
exclusive rights that prevent infringement of 
copyrights and related rights (including Web 
hosting, streaming, and linking)

0.50

12. Expeditious injunctive-style relief and disabling of 
infringing content online 1.00

13. Availability of frameworks that promote 
cooperative action against online piracy 0.25

14. Scope of limitations and exceptions to copyrights 
and related rights 0.00

15. Technological protection measures (TPM) and 
digital rights management (DRM) legislation 0.25

16. Clear implementation of policies and guidelines 
requiring that any proprietary software used on 
government ICT systems should be licensed 
software

0.25

Category 3: Trademarks, Related Rights,  
and Limitations 2.25

17. Trademarks term of protection (renewal periods) 1.00

18. Protection of well-known marks 0.50

19. Legal measures available that provide necessary 
exclusive rights to redress unauthorized uses of 
trademarks

0.25

20. Availability of frameworks that promote action 
against online sale of counterfeit goods 0.50

Category 4: Design Rights, Related Rights,  
and Limitations 1.10

21. Industrial design term of protection 0.60

22. Legal measures available that provide necessary 
exclusive rights to redress unauthorized use of 
industrial design rights

0.50

Category 5: Trade Secrets and the Protection  
of Confidential Information 0.50

23. Protection of trade secrets (civil remedies) 0.25

24. Protection of trade secrets (criminal sanctions) 0.25

25. Regulatory data protection term 0.00

Indicator Score
Category 6: Commercialization of IP Assets and 
Market Access 2.50

26. Barriers to market access 0.25

27. Barriers to technology transfer 0.50

28. Registration and disclosure requirements of 
licensing deals 0.00

29. Direct government intervention in setting 
licensing terms 0.25

30. IP as an economic asset 0.50

31. Tax incenstives for the creation of IP assets 1.00

Category 7: Enforcement 1.76

32. Physical counterfeiting rates 0.34

33. Software piracy rates 0.42

34. Civil and precedural remedies 0.25

35. Pre-established damages and/or mechanisms for 
determining the amount of damages generated 
by infringement

0.25

36. Criminal standards including minimum 
imprisonment and minimum fines 0.25

37. Effective border measures 0.25

38. Transparency and public reporting by customs 
authorities of trade-related IP infringement 0.00

Category 8: Systemic Efficiency 3.50

39. Coordination of IP rights enforcement 0.25

40. Consultation with stakeholders during IP policy 
formation 1.00

41. Educational campaigns and awareness raising 1.00

42. Targeted incentives for the creation and use of IP 
assets for SMEs 1.00

43. IP-intensive industries, national economic impact 
analysis 0.25

Category 9: Membership and Ratification of 
International Treaties 2.00

44. WIPO Internet Treaties 1.00

45. Singapore Treaty on the Law of Trademarks 
and Protocol Relating to the Madrid Agreement 
Concerning the International Registration of Marks

0.50

46. Patent Law Treaty and Patent Cooperation Treaty 0.50

47. Membership of the International Convention for the 
Protection of New Varieties of Plants, Act of 1991 0.00

48. Membership of the Convention on Cybercrime, 
2001 0.00

49. The Hague Agreement Concerning the 
International Registration of Industrial Designs 0.00

50. At least one post-TRIPS FTA with substantive IP 
provisions and chapters in line with international 
best practices

0.00

Total Score:  
19.32
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Spotlight on the National IP Environment

Past Editions versus Current Scores

India’s overall score has increased from 38.40% 
(19.20 out of 50) in the ninth edition to 38.64% 
(19.32 out of 50) in the tenth edition. This 
reflects a score increase on indicator 32.

Area of Note

In July 2021, the Parliamentary Standing 
Committee on Commerce released a Review of 
the Intellectual Property Rights Regime in India. 
This Review is a welcome development and 
offers a comprehensive and detailed study of 
the strengths and weaknesses of India’s national 
IP environment. It is the first major attempt at 
assessing the state of India’s IP policy regime 
since 2016 and the National Intellectual Property 
Rights Policy. The 2016 Policy sought to address 
several important gaps in India’s national IP 
environment, including the need for stronger 
enforcement of existing IP rights by building new 
state-level IP cells and investing more resources 
in existing enforcement agencies; strengthening 
administrative capacities at India’s IP offices by 
reducing processing times for patent and trademark 
applications; and the need to introduce a legislative 
framework for the protection of trade secrets. 

Much has been achieved in the time since the 
Policy was released. For example, there has been 
a marked uptick in educational activities and 
awareness-raising campaigns on the importance 
of IP protection. The Indian government has 
also made a concerted effort to sign up to some 
international IP standards through establishing 
a PPH agreement with the Japanese Patent 
Office and joining the WIPO Internet Treaties.

However, overall, many critical gaps remain in 
India’s national IP environment. Indian statutory 
law still does not provide specific protection for 
trade secrets or confidential information for civil or 

criminal infringement. Similarly, there has been no 
recognition of the need to address the challenges 
and uncertainties rightsholders face regarding 
protecting their patent rights (particularly in the 
biopharmaceutical sector), modernizing existing 
copyright laws, or introducing international best 
practices and new sector-specific IP rights such 
as regulatory data protection for submitted 
biopharmaceutical test data. Refreshingly, the 
Committee on Commerce’s Review acknowledges 
many of these existing limitations. Specifically, the 
Review recognizes the need for both continuing 
the work of strengthening the administration of 
India’s national IP system with more staff and 
resources, as well as carrying out major legislative 
changes. In fact, the Review makes several 
important recommendations on legislative changes, 
including adopting a new anti-counterfeiting law; 
introducing a trade secrets law; limiting existing 
educational copyright exceptions; creating 
legislation specific to the financing of IP assets; 
and developing rights relating to AI inventions.

Overall, the proposed reforms are significant and 
would substantially improve India’s national IP 
environment and also lead to a score increase 
on the Index. In what marks a welcome shift in 
policymakers’ views of the purpose of IP rights, 
the Review acknowledges the strong link between 
economic activity, innovation, and the protection 
of IP rights, and the centrality of this nexus to the 
Indian economy: “[The Parliamentary Committee] 
is of the opinion that strengthening IPRs in 
India would also spur economic development by 
encouraging foreign exchange inflow thereby 
increasing productivity and generation of 
employment opportunities in the country.” The 
committee should be congratulated for adopting 
such a forward-looking view on the importance 
of IP rights to India’s economic development.

Unfortunately, the Review does not apply this 
logic to all industries and sectors of the economy. 

http://www.uschamber.com/ipindex


208   |   2022 International IP Index

This disconnect is most noteworthy with respect 
to the research-based biopharmaceutical 
industry. The committee has rightly recognized 
that although a world leader in the production 
of generic and follow-on medicines, India 
lags far behind in the development of novel 
and innovative biopharmaceuticals. Yet while 
urging the government to more effectively 
address this through the introduction of more 
R&D- friendly policies, the committee fails to 
see that the primary reason for this lack of 
activity in India is the weak IP environment. 
Instead of recognizing how detrimental existing 
limitations on biopharmaceutical IP rights are 
(such as, restrictions on biopharmaceutical 
patentability) and the lack of critical IP rights 
(such as patent term restoration, regulatory data 
protection, and market exclusivity incentives 
for the development of orphan drugs), the 
committee recommends maintaining some of the 
largest existing barriers, including, patentability 
restrictions imposed through Section 3(d) of the 
Patent Act. This is not the right way forward.

Developing new medicines is a long-term, high-
risk, resource-intensive process. The fixed costs 
in terms of laboratory, research facilities, and 
researchers are high. Compared to many other 
high-tech industries, developing the next ground-
breaking treatment for cancer or Alzheimer’s 
disease requires more than just a laptop and a great 
idea. As medicines become more targeted and 
technically sophisticated, the cost of development 
rises dramatically. In 1979, the total cost of 
developing and approving a new drug stood at USD 
138 million. Close to four decades later, in 2016, 
this figure was estimated to be USD 2.6 billion. 
International experience and the basic economics 
of the biopharmaceutical industry show how critical 
IP rights are to incentivize and support this research 
and development. IP rights enable research-based 
companies to invest vast sums in R&D and the 
discovery of new drugs, products, and therapies. 
On average, only one to two of every 10,000 

synthesized, examined, and screened compounds 
in basic research will successfully pass through all 
stages of R&D and go on to become a marketable 
drug. IP rights provide a limited-term market 
exclusivity that gives firms sufficient time to recoup 
R&D investments made ahead of competition 
from additional market entrants who bore none of 
the costs of early-stage investment, research and 
development, and product commercialization. Many 
drugs and therapies may not have been discovered 
without the legal rights provided to innovators 
through IP laws. Since 2014 the Index has included 
a dedicated Statistical Annex exploring the 
relationship between national IP environments and 
the development of innovative and competitive 
economies by comparing Index scores with a wide 
range of economic variables using correlation 
analysis (statistical measures of the likelihood 
of two elements occurring together). The latest 
Statistical Annex includes four relevant correlations 
relating to biopharmaceutical innovation:

1. Clinical trials

2. Early-phase clinical research

3. Development of biologic therapies

4. Biotechnological innovation (as measured by 
Scientific American’s Worldview Scorecard)

These correlations measure the relationship 
between IP rights specific to the biopharmaceutical 
sector and rates of biopharmaceutical innovation 
and R&D for the economies included in the 
Index. Overall, the results are clear: there is 
a strong correlation between the availability 
of biopharmaceutical IP rights and levels of 
biopharmaceutical research and innovation, as 
all correlations for the above variables achieved a 
score of between 0.74 and 0.81. As the committee 
and relevant ministries and agencies of the Indian 
government continue to develop and work on the 
reform proposals put forward in the Review, we urge 
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them to carefully examine this data and evidence. 
Like any IP-dependent industry, the research-based 
biopharmaceutical sector cannot exist and thrive 
in the absence of strong and clear IP incentives. 

Copyrights, Related Rights, and 
Limitations; and Enforcement

11. Legal measures, which provide necessary 
exclusive rights that prevent infringement of 
copyrights and related rights (including Web 
hosting, streaming, and linking); and 36. Criminal 
standards including minimum imprisonment and 
minimum fines: The infringement of copyright 
through piracy, online, and web-based streaming 
is highly pervasive and constitutes a major 
source of illegal content in India. The pirating 
of film and audio-visual content has historically 
been a major challenge to both domestic and 
international rightsholders. Much of this has 
taken place through illicit camcording. To provide 
a greater level of deterrence to this type of 
behavior, a Cinematograph (Amendment) Bill was 
introduced by the Indian government in 2019. 
This draft legislation has now been updated 
with new draft language and criminal sanctions 
including potential imprisonment of up to three 
years and a fine. Strengthening existing legal 
sanctions would mark an improvement in India’s 
copyright enforcement environment. The Index will 
continue to monitor these developments in 2022.

Enforcement

34. Civil and procedural remedies: Rightsholders 
have long faced real challenges in enforcing their 
IP rights in India. As has been detailed in previous 
editions of the Index, in many IP-intensive sectors 
(including both biopharmaceuticals and the 
copyright and creative industries) relevant legal 
rights are either not available or only partially 
available. Infringement is widespread: India is 
both a global source of and home to high rates 
of substandard and counterfeit medicines, online 

and physical piracy, and counterfeiting. Using 
global customs data, the OECD and EUIPO found 
in the 2017 Mapping the Real Routes of Trade in 
Fake Goods that India was the biggest source 
of counterfeit pharmaceuticals in the world at 
55% of the global total. The study also found 
India to be a prominent provenance economy for 
counterfeit foodstuffs; perfumes and cosmetics; 
leather articles and handbags; and counterfeit 
clothing, footwear, and textile fabrics. 

One long-standing area of concern has been the 
excessive pendency times in the Indian court 
system. In June 2018, it was reported that over 30 
million civil and criminal cases were pending (3.3 
crore), of which 40% were more than five years old. 
Commercial disputes were estimated to have risen 
from over 17,000 cases in 2015 to close to 40,000 in 
2017. In the 2020 edition of the World Bank’s Doing 
Business report, India ranked 163rd in the category 
“Enforcing contracts.” It takes, on average, 1,445 
days to enforce a contract—almost four years—
and at a cost of 31% of the claim value. These 
long delays have stood still since 2014. The Indian 
government has long recognized this challenge and 
especially its negative impact on business disputes 
and IP rightsholders. In 2015/16 the Commercial 
Courts, Commercial Division and Commercial 
Appellate Division of High Courts Act, 2015 was 
signed into law; it included specific amendments 
to the Civil Procedure Code. Fundamentally, the 
purpose of the act was to improve the overall 
commercial environment in India by making it 
easier and quicker to solve business-related 
disputes. Specific reforms included changes to 
the administration of justice with an emphasis on 
solving disputes quickly and efficiently, streamlining 
commercial disputes, and ensuring a relevant 
level of expertise at the presiding court level. 

New amendments were also introduced in 2018 
that aimed to improve the legislation by cutting 
down pendency rates through the expansion of 
the types of case that can be heard, reducing  the 

http://www.uschamber.com/ipindex


210   |   2022 International IP Index

value threshold for commercial disputes, and 
introducing mediation proceedings. In parallel 
to the courts system, IP rightsholders have 
historically also been able to appeal administrative 
decisions taken by the relevant Indian registration 
authorities through the Intellectual Property 
Appellate Board (IPAB) system. The IPAB provided 
rightsholders for most major IP rights the ability 
to appeal directly to an IP specialist body to hear 
and resolve these disputes. Under the “Tribunal 
Reforms (Rationalisation and Conditions of Service) 
Ordinance 2021,” the IPAB was dissolved and all 
pending cases before the board transferred to the 
judiciary, namely the High Courts and Commercial 
Courts. The dissolution of the IPAB, combined with 
the long-standing issue of an under-resourced and 
over-stretched judiciary, raises serious concerns 
about rightsholders’ ability to enforce their IP 
rights in India and resolve IP-related disputes.

The Parliamentary Standing Committee on 
Commerce in its Review of the Intellectual Property 
Rights Regime in India rightly recognized the 
negative impact the IPAB dissolution will have 
and called for the Board to be “re-established…
and strengthened with more structural autonomy, 
infrastructural and administrative reforms.” 
Whether through the judiciary, an administrative 
tribunal, or a combination of both, it is imperative 
that rightsholders are able to effectively have 
disputes heard and resolved in a timely fashion. At 
the time of research, it was not clear what would 
happen to the IPAB or if additional capacity and 
resources would be provided to the judiciary to 
handle the additional case burden. On a positive 
note, the Delhi High Court in July 2021 stated 
it would be creating a specialized “Intellectual 
Property Division” to help the court meet this 
additional case load. The Index will continue 
to monitor these developments in 2022.


