
136   |   2022 International IP Index

Rank

China

P
er

ce
nt

ag
e 

of
 O

ve
ra

ll 
In

de
x 

S
co

re

100

80

60

40

20

0
Bottom 10

Economies’
Average

Top 10
Economies’

Average

Asia 
Average

55.82

29.39

Overall Score in Comparison

China

55.86

90.91

Category Scores

100
90
80
70
60
50
40
30
20
10

Trade Secrets 

Trademarks

Copyrights

Patents

Membership and Ratification
of International Treaties  

Enforcement 

Systemic Efficiency 

Commercialization of IP Assets

Design Rights

China Asia Average Top 10 Economies’ Average

24/55



uschamber.com/ipindex  |   137

Key Areas of Strength Key Areas of Weakness
 • Continued reform of IP laws in 2021 following 

Phase One Agreement with the U.S.

 • 2020 Patent Law amendment aims to improve 
the environment for biopharma and other 
patent-dependent industries and extends 
the term of protection for design patents

 • 2020 Copyright Law amendments 
improve copyright environment

 • 2019 Trademark Law amendment seeks 
to address issue of bad faith filings

 • 2019 Anti-Unfair Competition Law amendment 
seeks to strengthen protection of trade secrets

 • Strong efforts to raise awareness 
and leverage value of IP rights in 
academic and private spheres

 • Uncertainty over implementing rules for 
biopharmaceutical linkage mechanism 
and patent term restoration

 • Despite improved enforcement efforts, 
levels of IP infringement remain high

 • Interpretation of IP laws can be fragmented 
and out of sync with international standards

 • Broader industrial and investment 
policies continue to undermine the 
investment and business environment

http://www.uschamber.com/ipindex
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Indicator Score
Category 1: Patents, Related Rights and Limitations 7.28

1. Patent term of protection 1.00

2. Patentability requirements 0.75

3. Patentability of computer-implemented 
inventions (CIIs) 1.00

4. Plant variety protection, term of protection 0.78

5. Pharmaceutical-related patent enforcement and 
resolution mechanism 0.50

6. Legislative criteria and use of compulsory 
licensing of patented products and technologies 1.00

7. Patent term restoration for pharmaceutical products 1.00

8. Membership of a Patent Prosecution Highway 
(PPH) 1.00

9. Patent opposition 0.25

Category 2: Copyrights, Related Rights,  
and Limitations 3.03

10. Copyright (and related rights) term of protection 0.53

11. Legal measures which provide necessary 
exclusive rights that prevent infringement of 
copyrights and related rights (including Web 
hosting, streaming, and linking)

0.75

12. Expeditious injunctive-style relief and disabling of 
infringing content online 0.00

13. Availability of frameworks that promote 
cooperative action against online piracy 0.50

14. Scope of limitations and exceptions to copyrights 
and related rights 0.25

15. Technological protection measures (TPM) and 
digital rights management (DRM) legislation 0.50

16. Clear implementation of policies and guidelines 
requiring that any proprietary software used on 
government ICT systems should be licensed 
software

0.50

Category 3: Trademarks, Related Rights,  
and Limitations 3.00

17. Trademarks term of protection (renewal periods) 1.00

18. Protection of well-known marks 0.50

19. Legal measures available that provide necessary 
exclusive rights to redress unauthorized uses of 
trademarks

0.75

20. Availability of frameworks that promote action 
against online sale of counterfeit goods 0.75

Category 4: Design Rights, Related Rights,  
and Limitations 0.85

21. Industrial design term of protection 0.60

22. Legal measures available that provide necessary 
exclusive rights to redress unauthorized use of 
industrial design rights

0.25

Category 5: Trade Secrets and the Protection  
of Confidential Information 1.35

23. Protection of trade secrets (civil remedies) 0.50

24. Protection of trade secrets (criminal sanctions) 0.25

25. Regulatory data protection term 0.60

Indicator Score
Category 6: Commercialization of IP Assets and 
Market Access 2.33

26. Barriers to market access 0.25

27. Barriers to technology transfer 0.75

28. Registration and disclosure requirements of 
licensing deals 0.00

29. Direct government intervention in setting 
licensing terms 0.25

30. IP as an economic asset 0.75

31. Tax incenstives for the creation of IP assets 0.33

Category 7: Enforcement 2.59

32. Physical counterfeiting rates 0.00

33. Software piracy rates 0.34

34. Civil and precedural remedies 0.50

35. Pre-established damages and/or mechanisms for 
determining the amount of damages generated 
by infringement

0.50

36. Criminal standards including minimum 
imprisonment and minimum fines 0.25

37. Effective border measures 0.00

38. Transparency and public reporting by customs 
authorities of trade-related IP infringement 1.00

Category 8: Systemic Efficiency 4.25

39. Coordination of IP rights enforcement 1.00

40. Consultation with stakeholders during IP policy 
formation 0.50

41. Educational campaigns and awareness raising 1.00

42. Targeted incentives for the creation and use of IP 
assets for SMEs 0.75

43. IP-intensive industries, national economic impact 
analysis 1.00

Category 9: Membership and Ratification of 
International Treaties 3.25

44. WIPO Internet Treaties 1.00

45. Singapore Treaty on the Law of Trademarks 
and Protocol Relating to the Madrid Agreement 
Concerning the International Registration of Marks

0.75

46. Patent Law Treaty and Patent Cooperation Treaty 0.50

47. Membership of the International Convention for the 
Protection of New Varieties of Plants, Act of 1991 0.00

48. Membership of the Convention on Cybercrime, 
2001 0.00

49. The Hague Agreement Concerning the 
International Registration of Industrial Designs 0.00

50. At least one post-TRIPS FTA with substantive IP 
provisions and chapters in line with international 
best practices

1.00

Total Score:  
27.93
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Spotlight on the National IP Environment 

Past Editions versus Current Scores

China’s overall score has increased from 54.86% 
(27.43 out of 50) in the ninth edition to 55.86% 
(27.93 out of 50). This reflects a score increase 
on indicator 50. Over the last three years, China 
has significantly reformed much of its national IP 
environment by amending and updating most major 
IP laws and regulations. This is in large measure 
a reflection of China implementing aspects of 
the Phase One Agreement it concluded with 
the U.S. in January 2020 as well as taking long-
anticipated steps to strengthen IP protections 
to boost its domestic innovation ecosystem.  

Patents, Related Rights, and Limitations

5. Pharmaceutical-related patent enforcement 
and resolution mechanism: As noted in previous 
editions of the Index, Chinese regulatory authorities 
have committed to introducing a patent linkage 
mechanism for biopharmaceuticals. In October 
2017, the central government issued the State 
Council Opinions on Deepening Regulatory 
Reforms to Encourage Drug and Medical Device 
Innovation, which confirmed the strengthening 
of the existing patent linkage mechanism in 
China (based on the existing Drug Registration 
Regulations) proposed earlier in 2017. Article 16 
provided for the notification to patent holders 
of applications for relevant follow-on drugs (in 
comparison to the publishing of applications 
under the existing system) within a set period. It 
also specifically permitted the initiation of patent 
disputes once the patent holder was made aware 
of the application (instead of forcing patent 
holders to wait until the follow-on drug was 
marketed). Moreover, the measure indicated that 
the approval of any follow-on product would not 
take place if, “within a certain period of time,” the 
corresponding patent dispute was not yet resolved. 

Following that period, Chinese drug regulatory 

authorities—the China National Medical Products 
Administration (NMPA), formerly known as the 
China FDA—could approve the product for 
marketing. These actions were recognized in the 
sixth edition of the Index as positive and important 
steps in strengthening China’s biopharmaceutical 
IP environment and, as a result, the score on 
this indicator was increased by 0.5. However, the 
commitment to introduce a linkage regime was 
not implemented in 2018 and 2019. As noted last 
year, in 2020 China again committed in the Phase 
One Agreement (Article 1.11) to adopt a form of 
patent linkage. To this effect, a new set of patent 
amendments were passed into law in October 2020. 
Article 76 of this updated Patent Law outlined the 
new mechanism, including potential channels for 
both judicial enforcement via the Chinese court 
system and administrative enforcement through the 
China National IP Administration (CNIPA). In 2021, 
this new regime came into effect with implementing 
regulations published by the NMPA, the CNIPA, and 
a relevant judicial interpretation from the Supreme 
Court. The “Measures for the Implementation of 
Early Resolution Mechanisms for Drug Patent 
Disputes (Trial)” and State Intellectual Property 
Office Announcements 435 and 436 outline the 
administrative process and available remedies. 

As discussed in previous editions of the Index, 
the mechanism introduced in China is, strictly 
speaking, not a “linkage mechanism,” whereby a 
drug regulatory authority conditions the approval 
of a follow-on biopharmaceutical product on there 
being no relevant period of market exclusivity 
in place for the underlying reference product. 
Instead, China’s early-resolution system places the 
emphasis of monitoring and early resolution on 
rightsholders and follow-on applicants. Specifically, 
under Articles 6 and 7 of the “Measures for the 
Implementation of Early Resolution Mechanisms 
for Drug Patent Disputes (Trial),” follow-on 
applicants must offer one of four declarations on 
the exclusivity status of the underlying reference 
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product. Rightsholders then have a 45-day period 
to initiate legal action on the basis that the 
follow-on applicant’s declaration is objectionable. 
Such legal action may be filed either through 
judiciary and civil proceedings or through a new 
administrative trial process managed by the CNIPA. 
Under Article 8, an automatic nine-month waiting 
period is triggered with NMPA upon the initiation 
of a legal action and subsequent submission of a 
notification of acceptance from either the relevant 
judicial authorities or the CNIPA. While the drug 
regulatory technical review process of the follow-
on applicant will continue during this time, no 
marketing approval will take place. Although the 
45-day notice period for rightsholders lodging 
an objection is rather short, in principle this early 
resolution mechanism bears some promise.

There are, however, notable gaps in the regulations. 
To begin with, the nine-month automatic NMPA 
waiting period does not appear to be extendable 
or contingent on obtaining a final ruling either 
from a court of law or through the administrative 
patent trial process within CNIPA. Article 9(4) 
of the “Measures for the Implementation of 
Early Resolution Mechanisms for Drug Patent 
Disputes (Trial)” simply states that if no final 
judgment has been received by NMPA from the 
relevant authorities within the prescribed nine-
month waiting period and the technical review 
process is completed, the drug registration 
application will be transferred for processing and 
final approval in line with standard procedure. 
Rightsholders have no guarantee that relevant 
legal proceedings before a Chinese court or the 
CNIPA will be concluded within the nine-month 
period. Consequently, there is a real possibility that 
no effective resolution will be reached within that 
time frame and that the follow-on product will be 
approved for market by the NMPA. Additionally, 
the nine-month waiting period is both shorter than 
previous draft proposals—which had a period 
of 24 months—and equivalent to timelines in 
the U.S. and Singapore, where the period is 30 

months. Finally, it is unclear whether the nine-
month waiting period will be available for all types 
of biopharmaceuticals including biologics—as 
specified under Article 1.11 of the Phase One 
Agreement. The Index will continue to monitor these 
developments in 2022 and the extent to which 
rightsholders for all forms of biopharmaceuticals 
can effectively and practically seek redress prior 
to the marketing of a follow-on product in a 
process that is fair and transparent to all parties. 

7. Patent term restoration for pharmaceutical 
products: As noted in last year’s Index, in October 
2020 new draft amendments to the Patent Law 
were passed. Article 42 of these amendments 
states that a period of term restoration of up to 
five years for biopharmaceutical products may be 
made available by relevant Chinese authorities. As 
of late 2021, no final implementing regulations or 
further details had been provided regarding the 
specific circumstances that would be recognized 
or qualifying criteria for restoration to be granted, 
including, for example, the types of delays that 
would be recognized as justifying such restoration. 
In May 2021, CNIPA published Announcement 
423, “Interim Measures for the Processing of 
Relevant Examination Services Related to the 
Implementation of the Revised Patent Law.” These 
Interim Measures and the accompanying FAQ 
provide some guidance on how the term restoration 
process will be made available to rightsholders. 
Specifically, this guidance does not appear to 
make the term restoration contingent on a first 
global launch taking place in China. Instead, the 
FAQ refers to “new” biopharmaceutical products 
as those newly approved for market in China. This 
is positive and should be confirmed in any final 
implementing rules or regulations. The Index will 
continue to monitor these developments in 2022.



uschamber.com/ipindex   |   141

Copyrights, Related Rights, and 
Limitations; and Enforcement

11. Legal measures, which provide necessary 
exclusive rights that prevent infringement of 
copyrights and related rights (including Web 
hosting, streaming, and linking); 15. Technological 
protection measures and digital rights 
management legislation; and 35. Preestablished 
damages and/or mechanisms for determining the 
amount of damages generated by infringement: As 
noted in last year’s edition of the Index, 2020 saw 
important new amendments to the Copyright Law 
finally passed. These included important changes 
and a strengthening of the legal framework, notably 
in relation to sound and broadcasting. A revised 
Article 3 provides new definitions of copyrightable 
material, including for “audiovisual works” and a 
broadly defined “other intellectual achievements 
that meet the characteristics of the work.” Rights 
relating to performance, sound recording, and 
broadcasting have also been more clearly defined. 
Provisions relating to TPM and DRM have been 
strengthened through Articles 49, 51, and 53, which 
now provide a broader definition of infringement, 
including for manufacturing, importing, and offering 
circumvention devices to the public. Statutory 
damages for copyright infringement have also been 
increased substantially following similar changes 
to the Patent Law and Trademark Law. These 
amendments came into effect in June 2021 and are 
now in force. As mentioned at the time, these are 
positive changes that could, in aggregate, amount 
to a significant improvement of the copyright 
environment in China. However, rightsholders in 
content industries continue to face challenges with 
respect to enforcement. The USTR has repeatedly 
highlighted these challenges facing rightsholders 
and the need for more effective action. The Index 
will over the next few years monitor how these 
legislative changes are applied in practice and 
the extent to which they improve the ability of 
rightsholders to enforce their copyrights in China.

Commercialization of IP Assets 
and Market Access

26. Barriers to market access: As noted in previous 
editions of the Index, rightsholders have over the 
years faced a growing number of regulatory and 
procedural barriers in China that impede technology 
flows, R&D cooperation, and digital trade. With 
respect to data localization requirements, these 
barriers intensified in 2021 with the passage of 
the Personal Information Protection Law (PIPL) 
and Data Security Law (DSL). The laws include 
limits and conditions on cross-border transfers of 
data and impose local storage requirements on 
both critical information infrastructure operators, 
important data handlers, and entities handling 
large volumes of personal information (PI) as 
defined by the Cyberspace Administration of 
China. Non-compliance with the new law may 
result in fines up to 5% of annual sales. 

Additional restrictions and compliance 
requirements are imposed on what is termed 
“large internet platforms.” The PIPL and DSL add 
to existing layers of restrictions and barriers to 
digital trade in China including those contained 
in the National Security Law, Cybersecurity Law, 
Cybersecurity Review Measures, and Biosecurity 
Law. For rightsholders across many different 
industries and sectors, these barriers to digital 
trade raise serious questions and concerns. The 
ICT and internet revolutions have fundamentally 
changed how human beings interact socially and 
economically. In virtually all industries, commercial 
and economic interaction is now shaped by the 
collection of data and digital technologies. The 
cross-border flow and storages of data is essential 
to countless services relied on by consumers, 
including innovative, automated, and virtual 
services. In order to support China’s innovation 
ecosystem, China’s national data management 
policies must recognize this reality and be 
formulated in a way that balances national security 
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needs with commercial concerns. The Index will 
continue to monitor these developments in 2022.

27. Barriers to technology transfer; and 29. Direct 
Government intervention in setting licensing 
terms: As noted in previous editions of the Index, 
rightsholders have over the years faced a growing 
number of regulatory, procedural barriers, and 
inflexible terms to licensing in China that impede 
technology flows and R&D cooperation. China 
has imposed restrictions on the rights of foreign 
IP rights holders to freely negotiate market-
based contractual terms in licensing and other 
technology-related contracts concerning the 
transfer of technology to China. The Technology 
Import/Export Regulations (TIER) historically 
included discriminatory conditions for foreign 
licensors, including indemnification of Chinese 
licensees against third-party infringement and 
transfer of ownership of future improvements on a 
licensed technology to the licensee, which restrict 
the ability of foreign companies to negotiate 
licensing and technology contracts on market 
terms and to fully commercialize their technology 
in China. Under the Joint Venture regime, licenses 
and tech transfer contracts could not last more 
than ten years, after which the licensee retained the 
right to use the transferred technology, although 
this might still be under a term of exclusivity. 

Adopted in 2018, the Working Measures for 
Outbound Transfer of Intellectual Property Rights 
tightened the scrutiny on outbound transfer of 
technology and IP. More broadly, in the context 
of standards setting, there has also been a 
trend toward greater administrative involvement 
in determining patent licensing terms and the 
ability to secure relief from infringement. The 
National Security Law, Cybersecurity Law, Security 
Assessments for Network Products and Services, 
and other relevant standards all contain product 
reviews that require IP disclosure. These restrictions 
and the active discrimination against foreign 
entities have been at the heart of trade and market 

access related bi- and pluri-lateral discussions 
with China for several years. Both the United 
States and the EU have filed their own complaints 
with the WTO against China over its technology 
licensing practices and this has been a central 
point of contention and negotiation in the trade 
dispute between the United States and China. 

As detailed in previous editions of the Index, in 
2019 and 2020, there were significant positive 
changes to China’s technology transfer and 
licensing environment. Most importantly, both 
the Foreign Investment Law and the Technology 
Import and Export Regulations and Regulations 
for the Implementation of the Law of the People’s 
Republic of China on Chinese-Foreign Equity Joint 
Ventures were changed with many of the most 
onerous provisions described above now removed. 
Specifically, article 22 of the Foreign Investment 
Law states explicitly that the IP rights of foreign 
entities and investors should be protected and there 
should be no coercion or forced technology transfer. 
Similarly, the revised TIER regulations have removed 
and/or amended provisions to indemnification and 
ownership and usage of improvements made to 
a licensed technology. In 2021, a new Civil Code 
came into effect. Although this sprawling piece 
of legislation touches upon all aspects of civil 
law, it also includes specific provisions relating to 
technology transfer and contract law in a dedicated 
chapter, Chapter 20. Of note is that, in general, 
although providing a legal framework and reference 
point for technology transfer and licensing 
contracts, the articles of this chapter place an 
emphasis on contractual terms being market 
driven and at the discretion of the contracting 
parties. For example, on the issue of ownership and 
rights related to any improvement of an existing 
technology or IP right transferred or licensed, 
articles 875 make clear that such benefits shall be 
agreed between the parties “in accordance with the 
principle of mutual benefit”. As noted at the time, 
these changes hold the promise of fundamentally 
remodeling the nature in which licenses can be 
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drafted and executed between foreign and Chinese 
entities. As a result, China’s score increased on 
indicators 26, 27 and 29 in the 2020 Index. 

However, licensors and rightsholders continue to 
face substantive challenges to doing business in 
China on fair, non-discriminatory, and equal terms. 
The last two years has seen a growing trend of 
rightsholders facing global anti-suit injunctions and 
restrictions on their ability to assert infringement 
claims in legal jurisdictions outside China. 
Specifically, Chinese courts have increasingly 
claimed global jurisdiction to set global licensing 
rates for technologies protected by Standard and 
Essential Patents (SEPs), threatened exorbitant 
fines, and withheld access to the Chinese market to 
prevent foreign patent holders from asserting their 
rights (in both China and global jurisdictions). The 
outcomes of these cases have also been cited and 
referred to as “model” IPR cases by government 
authorities. Such actions seemingly violate the spirit 
of China’s commitment to refrain from forcing – 
whether directly or indirectly – technology transfers 
under Chapter 2 of the January 2020 Agreement, 
as well as TRIPS Article 28, which guarantees 
patent protection rights. SEP-based technologies 
are central to future innovation and economic 
growth – both in China and globally. Many of the 
cutting-edge industries that are loosely labeled 
as making up the “Fourth Industrial Revolution” 
– the Internet of Things, artificial intelligence, 
robotics, and 3-D printing – will rely on SEPs to 
function. Indeed, the emergence and broader 
use of these new technologies is likely to result 
in an even greater utilization of SEPs as well as a 
concomitant increase in the number of potential 
legal disputes that could hold up the development 
and use of these new technologies and industries. 
However, disputes between licensors and licensees 
on what constitutes fair, reasonable, and non-
discriminatory (FRAND) licensing terms are not 
new, nor are they unique to China. This is an 
evolving field of IP policy and jurisprudence for a 
subject matter that is deeply complex. As such, it 

is critical that policymakers – whether in China or 
elsewhere – tread carefully and refrain from being 
overly prescriptive and restrictive. Each licensing 
negotiation is unique and should not be subject 
to prescriptive government action or intervention, 
whether through direct or indirect pressure. 
Should rightsholders continue to face challenges 
in asserting their rights on fair, non-discriminatory 
and equal terms this will result in a score decrease 
on relevant Index indicators. The Index will 
continue to monitor these developments in 2022.

Membership and Ratification 
of International Treaties

50. At least one post-TRIPS FTA (or other types 
of bilateral or multilateral agreements) with 
substantive IP provisions and chapters in line 
with international best practices: In January 2020, 
the U.S. and China signed the “Economic and 
Trade Agreement Between the Government of the 
United States and the Government of the People’s 
Republic of China” (commonly known as the “Phase 
One Agreement”), a trade deal seeking to address 
imbalanced aspects across various sectors of the 
U.S.-China trading and economic relationship. 
The Phase One deal includes a dedicated chapter 
on IP (Chapter 1) and one on technology transfer 
and licensing (Chapter 2). The IP chapter covers 
most major IP rights, sector-specific rights, 
and enforcement, and addresses many of the 
challenges raised in the Index over the last nine 
editions. As noted in last year’s Index, Article 1.35 
states that within 30 days of the deal entering 
into force, China will “promulgate an Action Plan 
to strengthen intellectual property protection 
aimed at promoting its high-quality growth.”

Following the signing of the Agreement, several 
IP reform initiatives were announced, including 
the “Opinions on Strengthening the Protection 
of Intellectual Property Promotion Plan” (the 
“Plan”), which was released in April 2020. The Plan 
included 133 action points and IP-related reforms, 
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ranging from substantive structural reforms, such 
as legislative amendments and the issuing of new 
judicial interpretation guidelines, to grassroots 
surveys of users of the national IP system. As noted 
in previous editions of the Index, many of these 
proposed changes have resulted in substantial 
statutory and regulatory changes, including a 
new Patent Law, Copyright Law, a new Civil Code, 
and new judicial interpretations issued by the 
Supreme People’s Court on the application of civil 
and criminal law in IP proceedings. As detailed 
above, these reforms continued in 2021, with new 
implementing regulations and judicial opinions 
issued. While the Index will continue to monitor if 
these reforms will result in real practical changes 
to rightsholders’ ability to register and effectively 
enforce their rights in a fair and transparent manner 
in China, for the purposes of this indicator and as 
a result of the above mentioned legislative and 
regulatory changes, the score has increased by 0.5.


